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STATE OF VERMONT 
WATER RESOURCES BOARD 

In re : 1996 Petition of Lake 
Bomoseen Association to 

,, 

10 V.S.A . § 905 

: ; amend the current Lake ; i 
Bomoseen Surface Level Rules 

Introduction 

The Lake Bomoseen Association (Associat i on ) 
. . petitions with the Wate r Resources Board (Board) 

filed two separate 
in May o f 1996, both 
pertaining to Lake seeking to amend the currP-nt surface level rules 

/ i Bomoseen ( the Lake) . 
; ' 
i! 
1; One petjtion requested the adoption of a rule that would require 

the Lake to be drawn down every third year beginning on November 1, to 
maintain a water level of minus six feet at the gage between December 
15 and January 31, and then to refi ll to minus 12 inches until spring 
ice out as a means of controlling Eurasian wate r milfoil (milfoil ) . 

The second petition requested the adoption of a rule that would 
allow an annual drawdown of between 12 and 18 inches from December 1 
until spring ice out to reduce ice damage to the shore land and shore 
land structures. 

The current surface leve l rules pertaining to the Lake, a dopted 
in 1982 , require that the Lake be maintained year round at plus or 
minus three inches as measured at the gage at the dam (normal water 
level ) . 

The Board, b y a unanimous vote of all five members, decided on 
to deny both of the Association's petitions because the amendments to 
the current rules requested by the Association's 1996 petitions have 
not been shown t o be in the public interest. 

The Association filed the t wo petitions under consideration in 
this proceeding on June 3, 1996. The Association agreed to file 
additional supporting documents by the deadline of J u ly 15, 1996 . On 
that basis, the Board filed the proposed rules requested by these 
petitions with the Administrative Rules Committee on June 10, 1996 and 
subsequently with the Secretary of State on July 3 , 1996. 

Following public notice by the Secretary of State's Office and 
notice via direct mail by the Boar d, a public hearing was held in 
Ca~tleton, Vermont on August 28, 1996 beginning at 7:00 p.m. At the 
request of the Association, the deadline fo r written public comment 
was extended from September 13, 1996 until October 15, 1996. The Board 
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, . r eviewed its record in this matter , including the testimony received 
at a public hearing on August 28, 1996 and written comment received by 
the deadline o f Octobe r 1 5, 1996, on November 14, December 12, and 

., Janua ry 29, 1997, before deciding to issue this decision . 
! i 

Board Authority and Standard of Review 

? : 
:l 
:'. The Board is authorized by 10 V.S.A . § 905 (2 ) t o "adopt r ules 

governing surface levels o f lakes and ponds which are public waters of 
Vermont." In exercising this authority the Board is guided by 1 0 
V.S.A . § 901, which r equires that such decisions serv e the public 

, i interest and promote the general welfare. 
f' 

The Boa±d understands this standard to mean that its action 
' ,; should consider the b est interests of both current and future 
, generations, taking into consideration impacts on aquatic habitat, 

fisheries, wildlife, wetlands, recreational uses, other public and 
private uses of the waters, and nearby property owners . 

. I 

The Board is also guided by applicable state law pertaining to 
water resource management. Fo r example, it must consider whether the 
action requested by petition is consistent with applicable Board rules 
such as the Vermont Water Quality Standards, including the 

' · · classification of the waters affected, and the Vermont Wetland Rules. 

H , . 

Furthermore , no rules can be adopted under 10 V.S.A. § 905(2) that 
have not been shown to be consistent with other Vermont law pertaining 
to water resource management. 

i! In appropriate cases the Board will also consider the impact of 
i ! any rule proposed under 10 V.S.A . § 905(2) on public trust va l ues . 
•; 

The proponents of the adoption of new surface level rules or, as 
in this proceeding, amendments to existing surface level rules have 
the burden of persuasion to demonstrate that the change they propose 

. . ;t:.:·;; is i :n · the public inte.r~::a=nd . cons:istent wi-t:h.. . .t.he·=a.bove· standards of 
, .yi . rev,iew:. . . _ ~..: - -·· . . .c: : -=- · · 

. ii 
'? .~r 

' :i 
;: 

:., 

FDIDINGS 
:-...: c.· ___ : _ 

~1 -- • - : { - ... - ·- ·::,·-: :.: - -~_-!_- ~: .:- :---r :: 
.:l ._ . Lake Bomosee:q: ( the Lake );..;.:,lecated·· i:n - the:-~oi;,ns - ot: Castleton and 
· • = l!®bardton, const.i:tt.utes --:pul:,lic waters-=of ·-t~e -"St.ate of Vermont. 

2 . 

3. 

The Lake has a -sur:face area of .2 , 364 ·aeres . ·, · The.stake's surface 
level is controlled by a dam a t the southern end of the Lake . 
The Lake _drains .,into the .,Cas tleton .. Ri;vei; . ..:- - . . . . ~ i 

The Lake is approximately seven miles long and is divided into 
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i 
• ! 

; 
! 

. i 

4. 

5. 

6 . 

7. 

8 . 

9. 

''.,.,~ :: ..:·:-:.:,.~ ---
1 I 

two sections by the Grady Bridge (bridge ) near the northern end 
of the lake. North of the bridge is a 300-acre wetland ( the 
northern wetland). South of the bridge, in the main body of the 
Lake, much of the shore l and is developed with approximately 
1,000 year- round and summer residences. 

There are several wetlands, regulated under both federal and 
state law, that are contiguous to the Lake south o f the bridge. 
The water level in these wetlands is controlled by the surface 
level of the Lake. 

In 1982, milfoil was found in the Lake. Since then, milfoil has 
spread to several areas in the Lake at depths of as much as 20 
feet. Milfoil now infests approximately 600 acres, or 
approximately 25% of the lake bottom. 

Several mechanical harvesters operated by the Town of Castleton 
and the Association trim milfoil and other aquatic plants to a 
depth of five to eight feet below the Lake's surface level two or 
three times each year. Harvesting provides limited relief from 
the milfoil problem and is costly. 

Surface level rules for the Lake were first adopted by the Board 
in 1973 . The rules adopted in 1973 provided for a winter 
drawdown of between 12 and 18 inches as measured at the gage at 
the Lake 's darn between November 1 and spring ice out. 

In r esponse to concerns regarding the impacts of this annual 
winter drawdown, in 1980 the Lake Bomoseen Surface Level 
Committee, consisting of repr esentatives of the Town of Castleton 
and Hubbardton, the Association, as well as state officials, was 
formed for the purpose of reviewing problems associated with the 
1973 rules and recommending c hanges. 

In response to that Committee's recommendations, the Board 
amended Lake surface level rules in November of 1982 . ~he s e 
amended r:ule·s:;.-1 which becelne ~fE:3-ct.i-::v-e . in· May of 1983 and remain, 
in effe ct today, require that the surface level of· ·the -Lake be 
maintained at a constant level of plus or minus three inches as 
measured at the gage at t he Lake's dam. 

: . 
; j 10 . The Association's 1996 petitions request the adoption of rules 

providing for the surface level of the Lake to be drawn down 12 
.•:.'.:: ,.,_1_ -; --..r.:. . • tQ::18 ,~6..nches:: between .Dece![)ber='> l and spring :ice .out each year to 

.. ,·d·: -:-.; ·. ~educe .,. ice ··damage ~to . the . sher-e·:.;J:arrd ·and .structure's, and for the 
•. surface level to be drawn down six feet between December 15 and 

2 ~~~ ~·~~~January 3l~every third year to 6control milfoi l. 
; . 

~' ~\: ':) ... ,:; 
' . 11 . 

~ - ·- -:, .. .... 

The date of cspring ice 0 out -0 on the Lake varies 'but .. typically 
occurs in the latter par t of April. 
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.. 12. Drawdowns for · extended periods during winter months "control" 
milfoil in shallower areas by exposing the plants and their roots 
to unfavorable conditions, desiccation, and freezing for a 
sufficient length of time to kill individual plants. Such 
drawdowns also kill most other aquatic plants and many aquatic 
organisms within the dewatered area. 

:: 
q 13. The Lake's littoral zone, generally the shallow waters adjacent 

to the shoreline, is biologically its most productive and 
important area. 

.. 

:i 
H 14. The Association in its petition identified several lakes in 

Vermont and in neighboring states whose water levels are drawn 
down by depths ranging from several inches to several feet. 

15. The Association provided no information to show any particular 
relevance of this list of lakes to its petitions concerning Lake 
Bomoseen . 

\; 16. . Among the seven Vermont Lakes identified, three are rnanmade 
hydroelectric reservoirs whose water level manipu lation, to the 
extent regulated at all, is controlled by the terms of licenses 
issued b y the Federal Energy Regulatory Commission . Lake 
Memphrernegog's water level is regulated by a Canadian utility. 
Lake Champlain's water level fluctuates naturally . 

. , 

17. 

18. 

Candlewood Lake in Connecticut (Candlewood ) was specifically 
identified as a body of water where drawdowns have been used to 
control milfoil without causing adverse impacts to the bass 
fishery. The 5,420 acre reservoir is drawn down about fi v e feet 
annually and ten feet every second year for milfoil control. 

Candlewood has few similarities to Lake Bomoseen. The key 
differences are that Candlewood is not a natural lake but is a 
60+ year old manmade reservoir operated by Northeast Utilities as 
a pumped- storage facility for hydropower generation, it has no 
wetlands along ~t~ :shoreline , it contains no threatened or 
endange r e d specie:s / -.it. i ·s not normally used .for i-ce fishing, and 
in drier year s the uti lity has the ability to pump water from the 
nearby Housatoni c River to refill the reservorr -to normal summer 
recreational levels. - . . 

- . - -- ·' 

19. Biologists from· the· :Ccmnect:i:cut · Department: :0'f :Env{.ronmental 
Protecti on have, no:tea -r.e:cent .increases; -:.in -s'rnaTl- :mouth bass 
spawning success on Candlewood. Whether this trend will be 
sustained over the long· term is not clea.?? - fr'om- tli'e record in this 
proce eding . Moreover, these s ame offi'o-ia-l·s have -noted negative 
impacts on other fish specie s, including . .:picke-rer ·and perch. 

20. In evaluating d r awdown·s as a lake ·management, -tcfol;- s cientists 
have documented negative, unintended consequence s such as a l gal 
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, , 21. 

; . 

. , 22 . 
·: 

: i 
. , 23 . 

24 . 

: i 

; ; 25 . 
'. l 

blooms, freezing of water lines in shorefront homes, frost damage 
to retaining walls or other shoreline structures, d rying up of 
shallow wells, and potentially devastating effects on fi s h, 
wildlife, and native plant populations that depe nd on normal lake 
conditions for their survival. 

In 1988, the Vermont General Assembly mandated a "one time" 
drawdown of Lake Bomoseen "to the extent possible without 
physical modification of the outlet," for the apparent purpose of 
evaluating the effectiveness and environmental impacts of 
drawdowns as a method of milfoil control. In authorizing this 
drawdown, the General Assembly directed the Agency of Natural 
Resources (ANR) to evaluate the effectiveness and environmental 
impacts of this method of milfoil contr ol and to fil e a detailed 
report with the General Assembly in 1989. 

In the fall of 1988, the Lake's surface level was lowered 3.8 
feet (the 1988/89 drawdown ) , which was the maximum extent the 
surface level could be lowered without dredging the northern end 
of the channel between the main body of the Lake and the dam. 

Based on the experience of the 1988 / 89 drawdown, the six- foot 
drawdown requested by one of the Association 's 1 996 petition 
could not be achieved without dredging an estimated 28, 0 00 cubic 
yards of sediment from the channel. 

The Association's preliminary cost estimate for this dredging is 
$275 , 000, although it is unclear whether this preliminary 
estimate includes the cost of obtaining any required permits or 
approvals and/ or the cost o f disposing of the d redg ed material in 
an appropriate manner . 

.. . 
- ; ·~ : -~ : -

The Association has presented no plans to show how such a major 
dredging operation would be conducted, including where and how 
the disposal of d redged material would be accomplished . The 
Association has presented no information regarding how frequently 
the chann~l area would need to, be _redredged to mai ntain the 
abil ity t~ lower ~he Lake's surface level by six feet . 

- i.J -· - .. 
)_ i6-. 
-: 

; : 

-:~:.·:-1. 
; ' 

:. ••I 

. q -2-7-. 
' . ;i-·: 

', 

'... 

'l'he Association has presented ·n.o- information to show such a major 
dredging ~peration would be paid .for and has not provided copies 
of any permits or approvals authorizing such work or any 
.~n-fqrfl!a.ti<?n t:o . show _that chis work could in fact be accomplished 

_. .. ip. co_mpl_ian._ce; with appl·icable le.cal, state or federal law . 
;-..... ~?--. 

Th€ Assoc~~tion's assessment of tne environmental impact of 
~bo_th -of i, t~ proposed drawdowns .was predicated on the construction 
-.a ~d -operation of a dam-like structure, termed a wetland 
protection structure, that the Association proposed to construct 
at a l ocatipn jus~ south of Grady Bridge. 
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28. 

29. 

30. 

q 31. 

:i 
1 

32. 

34. 

The proposed structure would be approximately 700 feet in length, 
consisting of interlocking steel sheet piling buttressed by rock 
fill. The rock fill would be approximately 30 feet high {mostly 
underwater ) and would have a "footprint" approximately 100 feet 
wide on the lake bottom. 

The purpose of this structure would be to maintain the water 
level in the extreme northern portion of the Lake , including the 
northern wetland area, while the surface level of the balance of 
the Lake is drawn down. 

The Association's preliminary estimated cost for this structure 
is $1,300,000. It is unclear whether this preliminary estimate 
includes the costs of obtaining approvals for this structure, 
acquiring ownership of the property on which the structure would 
be built , or operating and maintaining the structure after it is 
constructed. 

The Association's "Preliminary Engineering Report," in which the 
preliminary estimated cost was provided, included the further 
qualification that: 

Additional geotechnical evaluation is required to 
define the structural properties of the soft clay 
and . permeability of the ledge in the dam 
foundation. Results of these investigations 
could affect the final construction cost 
estimate. 

The Association has presented no information about how such a 
major construction project would be paid for and has not provided 
copies of any permits or approvals authorizing such work or any 
information to show that this work could in fact be accomplished 
in compliance with applicable local, state, or federal law. 

~ilfoil grows in waters to a depth of approximately 20 feet . In 
the Lake, milfoil is most abundant at depths from five to 15 
feet, where it often forms dense surface mats that can interfere 
with swim.ming, boating, and fishing. Substantial portions of the 
600 acres of lake bottom currently infested with milfoil were not 
exposed ~n the 1988/89 drawdown and would not be exposed by the 
six-foot drawdown requested by the Association's current 
petition. 

The 1988/89 drawdown of the Lake was extensively evaluated by ANR 
in a report filed with the Legislature in 1989. This report, 
entitled "LAKE BOMOSEEN DRAWDOWN: An Evaluation of its Effects on 
Aquatic Plants, Wildlife, Fish, Invertebrates and Recreational 
Uses" (198 9 ANR Study), details a series of significant adverse 
environmental impacts that resulted from this 3.8 foot drawdown, 
including but not limited to the following: 

' 
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35 . 

a . 

b . 

c. 

d. 

e. 

f. 

Prior to the 1988/89 drawdown the de nsity of milfoil in the 
area expos ed by that drawdown was relatively low. Milfo il 
is now the dominant plant in this area. 

I mpacts on f ish in the Lake were difficult to measure 
because only one year of data could be collected. Brown 
trout reproduction in the Castleton River downstream of the 
Lake was nea rly eliminated in 1989, most likely as a result 
of the drawdown . 

Using the assumptions· of the analysis method applied in the 
ANR wildlife study, serious i mpacts on wetland wildlife 
abundance were indicated, for instance 57 percent and 50 
percent losses in value of habitat for muskrat and beaver, 
respectively. 

The drawdown had a serve impact ( 86 percent reduction) on 
one threatened plant species and eliminated a species which 
has been proposed for legal protection in Vermont . 

Aquatic vegetation in the northern wetland decreased by SO 
percent in abundance and 40 percent in diversity. In the 
lake proper, aquatic plant diversity decreased. 

Impacts on invertebrate communities in areas exposed by the 
drawdown were adverse and significant . 

The 1989 ANR Study also predicted several possible long- term 
impacts including : 

a. 

b. 

c . 

Some plants with low reproductive rates may not recover, 
thus reducing the vegetative dive rsity and r esulting in 
serious primary and secondary impacts on water quality and 
ver tebr ate and invertebrate species . While these plants 
were able to recover from the pre- 1970's drawdowns , it is 
important to note that they d i d not have to compete with 
milfoi l to do so . 

Beca use milfoil is an agg r essive species with extremel y high : 
reproduc t i ve capaci ty, it is very likely to quickly 
esta blish itsel f i n gre ater abundance in the areas exposed 
by a nd distur b e d during d r awdowns, including areas where 
mi l foil was pre viously excl uded by native species that were 
reduce d or eli minated by the 1988/89 drawdown. 

; ~ -

The long-term interrelation ship of the documented impacts is 
unknown. For insta nce, invertebrates are a major source of 
food for f ish, and their reduction or elimination is likely 
to adversely affect fish size and perhaps numbers . .. ~. ·: .: 

!! 
' 

; j 
: I 
: ! 
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d. The increased abundance and occurrence of milfoil as a 
result of the "one time" 1988/89 drawdown is likely to 
result in pressure for frequent and regular drawdowns . 

e. The number a nd significance of adverse ecological impacts 
observed as a result of the 1988/89 drawdown would increase 
precipitously with repeated drawdowns, since none of the 
species studied may be capable of recovering as fast as 
milfoil. Under such assumptions frequent drawdowns are 
likely, therefore, to diminish species diversity and 
ecosystem integ~ity at an ever-increasing rate . 

36. There were several follow-up studies conducted by ANR on the Lake 
in 1990 to monitor the condition of the lake and the northern 
wetland two years after the drawdown. Those studies and more 
recent monitoring indicate: 

a . The milfoil in the Lake had recovered from the 1988 /8 9 
drawdown by the summer of 1990, and in fact had expanded its 
growth in many shallow areas exposed by that drawdown due to 
the lack of recovery of native plants i n that area. The 
milfoil control achieved by the 1988/89 drawdown lasted less 
than two years. 

b. By the summer of 1990, milfoil had dramatically expanded its : 
coverage in the northern wetland, as anticipated by the 1989 : 
ANR Report, due to its ability to out-compete the native 
plants that were negatively impacted by the 1988/89 
drawdown. Milfoil was five times more abundant in t he 
northern wetland i n 1990 than i t was before the 1998 /89 
drawdown . 

c. By 1990, the native plants in the northern wetland had not 
recovered from the drawdown, with the loss of water lilies 
being the most noticeable difference. Since the water l i ly 
population did not significantly recover during the four 
years following the 1988/89 drawdown, it is highly likely 
that drawdowns of 3.8 feet or more e very third year would 
significantl y reduce the lily population and its associated ! 

habitat value . 

ct. There was no significant recolonization of the shallow shoal : 
areas by large mussels and snails two years after the 
1988/89 drawdown . The species richness and diversity of the ' 
slate- shale littoral zone macro i nvertebrate community 
remained impaired two years after t his drawdown. 

e. The macro invertebr ate community o f the cobble/sand littoral . 
area at Avalon Beach had also not recovered by 1990, with · 
less abundance and fewer species. 
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37 . 

f. 

g . 

h . 

The macroinvertebrate monitoring data indicated that the 
1988/89 drawdown had long- term adverse effects on the 
benthic littoral invertebrates in the Lake, seve rely 
impairing the biological integrity of the lake's littoral 
zone community. 

Given the degree of such impairment observed two years after 
the 1988 3.8 foot drawdown, it is likely t hat six- foot 
drawdowns eve ry thr ee years would not allow sufficient time 
for the benthic littoral invertebrate community in the Lake 
to recover from the adverse impacts of each drawdown, even 
if such r e cove ry were possible . 

It is likely that repe ated drawdowns would magnify the 
impacts, severely degrading the lake's ecological functions 
and its biological diversity. Several species of large 
mollusc a could be completely lost from the Lake . 

If the Lake were drawn down six feet as proposed, the numerous 
and significant negative environmental impacts observed during 
and following the 3.8- foot 1988/89 drawdown would occur over a 
much larger area of the Lake exposed by the deeper drawdown . 

Ii 38 • In addition, repeated six-foot drawdowns would not enabl e the 
lake ecosystem to recover from the negative, potentially 
compounding, environmental impacts. Permanent losses of 
abundance and diversity of invertebrates and plant cover would 
result in decreased fish and wildlife production and a 
biologically impaired ecosystem. 

40. 

41. 

The dam- like structure proposed by the Association might mitigate 
these impacts in the northern wetland area, but would have no 
affect on these adverse impacts in the main body of the Lake, 
particularly in the important littoral zone . 

The rule providing for a six- foot drawdown, as proposed by the 
Association, requires the dam to be closed on January 31 to allow 
the Lake to begin refilling. A r i sing lake level under ice cover 
could make for unsafe ice conditions during the remainder of the 
winter , impairi ng several winter rec reational uses of the Lake, 
including the popular use of ice fishing every third year. 

Hydr ologic modeling by ANR p redicts that if conservation flows 
are mai nta ine d in the Castleton River while the Lake refills 
followi ng a six-foot drawdown, in some drier years the Lake would 
not r e fill during spring runoff and would remain below its normal 
l evel thr ough the summer r ecreation season. Although this would 
not happen in most years, when it did occur low water levels 
would significantly impai r summer recreational uses of the Lake , 
and wou ld result in additional negative impacts to the Lake's 
littora l zone. Delayed refill in the spring would . impede fish 



:i 

~ ~ 
. , Water Resources Board 
, In re : 1996 Petition of Lake Bomoseen Association to amend the current 

Lake Surface Level Rules 
Page 10 

passage into wetlands or inlet streams, and would negatively 
affect spawning success for fish such as bass and smelt. 

42 . Analysis by the Association's own expert witnesses, assuming 
conservation flows are maintai ned in the Castleton River shows 
that in those years when the Lake was drawn down six feet, 
approximately 33% of the time it would not refill by the end of 
April, and about 11% of the time it would not refill by the end 
of May. 

43. It is ANR's opinion that failure to provide for maintenance of 
conservation flows in the Castleton River while the darn is 
refilling would result in a violation of the Vermont Water 
Quality Standards . Both the lake outlet stream and the Castleton 
River are Class B waters and are further designated as cold- water 
fish habitat . 

44 . Maintenance of conservation flows downstream of the dam at all 
times are important to the protection of the Castleton River, 
which depends on the Lake's watershed for 40% of its flow . 

45 . Many shore land property owners on the Lake experience ice damage 
to their shoreland and to structures adjacent to the Lake. To 
some degree winter ice damage is an inherent risk associated with 
the ownership and particularly the development of shoreland 
property within reach of winter ice on all Vermont lakes. 

46. The information the Board received regarding such damage on Lake 
Bomoseen was largely anecdotal. There are no surveys to show how 
much damage occurs or with what frequency, the extent to which 
damage occurs to structures that encroach beyond the Lake's 
shoreline, or the extent to which the amount of ice damage that 
does occur is likely to be reduced by an annual drawdown of the 
magnitude requested by the Association. 

47 . The Association's petition seeks to maintain the normal summer 
r ecreational water level until December 1 in order to minimize 
impacts on recreational boating and water systems dependent on 
the Lake's surface level. 

48. Drawdowns of 12 to 18 inches would cause many of the adverse 
impacts associated with a six-foot drawdown but in g e n e ral to a 
lesser degree. Those adverse impacts would b e further reduced if 
such a drawdown began in early September and reached its 12 to 18 
inch magnitude more slowly, thereby allowing many o f the affected 
aquatic organisms to retreat to deeper water . 

49. Even if autho rized by a rule a dopted by the Boa r d, a 12 to 18 
inch drawdown could not proceed until a Threatened and Endangered 
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Species Pe rmit a nd a Condit i onal Use Determination Permit were 
obtained. There is no indication in t he r e cord of this proceeding 
that such approv als have either been appl ied f o r o r obtained. 

DECISION 

The Association has failed to show that the triennial six- f oo t 
: ; 
:,.: drawdown proposed in its petition would be consistent with the public 

i nterest or the standard of rev iew applicable in this proceeding (see 
"Board Authority and Standard of Review" above ) . In fact, t he reco r d 
in this proceeding shows conclusively that such a drawdown would have 

:i subs tantial adver se impacts on aquat ic habitat , fisheries, wildlife 
i and wetlands, and would impair several recreational u ses, including 
· i ice fishing and perhaps other winter uses, as well as summer 
d recr eational uses in those drie r years when the Lake would n o t receiv e 
i 1 suffi cient inflow to allow it to return to i ts normal water level in 
i ! the spring. 

The Board has rejec ted the Association ' s argument that these 
impacts would be either eliminated or substantially mitigated to 

,, acceptable lev els by a dam- like s t ructure t hat might be built in t he 
, ' northern portion o f the Lake near the Grady Bridge for two reasons. 

First, the futu r e exi stence of such a structure, and therefo re i t s 
ability to eliminate or mitigate the adverse impacts of either o f t h e 
propose d d r awdowns is, at this time, purely speculative . Se condl y , 
the Association has not shown that e ven with such a structure i n 
place, the impacts of the proposed six-foo t drawdown in the main body 
of the Lake south (i.e., downstream) o f the proposed structure would 
be in the p ublic i nterest. 

The dam-like structure does not now exist and has not been 
approved for construction. It has not been reviewed or approved under 
any applicable local , state, or federal law. There was inadequate 
evidence of its technical feasibi l ity or its environmental , s ocial , o r 
o ther imp acts. Finally, i t is not clear who would pay for such a 
structure or who would be responsible f o r its operation. The Board 
cannot adopt rules predicated on such a highly speculative c oncept. 

As f rustrating as the milfo il problem on t h e Lake clearly is for 
many, it is not the only factor that this Boar d must consider i n 
det ermining the public interest . The unde rstandable desire of s ome 
shore l a nd p r operty owners and others t o "do somet hin g" in response t o 
the frustrations of the milfoil problem cannot justify actions that 
would most likely provide only limited relief from that problem at the 
cost of severely damaging the Lake's eco logy and adv ersely i mpacting 
many of the Lake's recreational u ses. 

When it authorized the 1 988 / 89 drawdown of the Lake as a " one 
time" experiment in milfoi l control, the Vermont General Assembl y also 
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.. 
; directed the ANR to evaluate the impact of the drawdown on the Lake's 

. , ecology and its effectiveness in controlling milfoil . In addition to 

., ANR, others with expertise in this area have studied the impact of the 
;: 1988/89 drawdown on the Lake . 
;• 

While the Association has identified ways in which the impacts of 
the 1989/89 drawdown might be reduced somewhat (e . g., by controlling 
the drawdown to reduce scouring in the Castleton River ) , and has shown 

!\ that the ANR and other s tudies are not conclusive on a few particular 
! ; 

11 iss ues (i.e., the impact on the bass fishery ) , it has not met its 
!; burden of affirmatively showing that its proposal for repeated six-

foot drawdowns is in fact in the public interest. 

! [ Based on the specific experience of the 3. 8 foot drawdown in 
i; 1988/89 and the overwhelming body of scientific information regarding 
:: the impacts o'f artificial drawdowns generally, the Board finds that a 
i ! six- foot drawdown every three years would have a dramatic adverse 
H impact on the Lake's ecology. Such drawdowns would also interfere 
=; with several recreational uses of the Lake. Moreover, such drawdowns 

would provide at best limited and temporary relief from the milfoil !l problem . Accordingly, the Board concludes that the Association has 
failed to meet its burden of showing that the triennial six- foot 

li d r awdown, as proposed in its petition, would be in the public 
' interest . q 

jf 
' ' The Board has also concluded that the Association has failed to 
,, show that the limited benefits to some shore land property owners from 
., the annual winter drawdown requested would be in the public interest. 
[l He re the problem lies with the timing of the drawdown and how rapidly 

it would occur. :; 
i. 

, i As shown by the testimony of ANR, it may be possible to design a 
:i limited drawdown for the purpose of reducing winter ice damage that 
,: would be consistent with the public interest. However, based on the 
· : record in this proceeding, the pace and timing of the drawdown 
· · proposed here may be in conflict with other recreational uses o f t he 
,. Lake, including late season boating and perhaps fishing. Moreover, 
:, such a drawdown apparently requires at least two permits that have not 

been either applied for or obtained. 

Although an annual winter drawdown would apparently reduce winter 
ice damage to some extent, it is not clear by how much . Shore land 
properties on Vermont lakes, particularly filled land and manrnade 
structures built close to the water's edge, are inherently at risk of 
damage by ice during the winter months. 

This petition seeks to reinstate the winter drawdown practice 
which was in place prior to 1982. Dissatisfaction with that drawdown 
practice, due to its adverse impacts on local water supplies, 
fisheries, wildlife, wetlands, and navigation, led to the Water 
Resources Board to adopt the current rules in 1982 . To change the 
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current rules the petitioner, in this case the Association, has the 
burden of providing the Board with evidence that these problems either 
would not reoccur or have been ade quately addressed. In this 
proceeding the Association has not made such a showing. 

For the reasons stated above, both petitions are denied. 

Dated at Montpelier, Ver mont this 10th day of February, 1997. 

For the Vermont Water Resources 
Board by 
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I! Water Resources Board members " . j! concurring: 

i! William Boyd Davies 
!i Stephen Dycus 
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Ruth Einstein 
Gail Osherenko 
Jane Potvin 
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